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The Employer Retirement Income Security Act of 1974 governs employee benefits of private sector employees. The law is not limited to pensions. It covers, health insurance plans, long term disability plans, sometimes severance plans, life insurance plans, defined contribution plans (401(k)) and various executive compensation plans.  This means in excess of 100 million people in the US are subject to ERISA. For years attorneys heard the term ERISA and ran away. That might have worked in the past, but now there is no escaping it.


Your client, a passenger in a car, suffers severe injuries when that car is struck by a brand new Mercedes sedan.  She is an innocent victim of that other driver’s negligence.  The Mercedes driver was talking on a cell phone, and fixing his hair when he drove through a red light.  You learn he carries $500,000.00 in bodily injury coverage. That sounds pretty good considering the extent of your client’s injuries.


 Your client worked for a responsible employer. Her job paid $84,000.00 per year plus this private sector employer provided health insurance,
 long term disability insurance, a matching 401k plan and other benefits.


After six months your client recovers from the injuries, however, she is not ready to return to work, and the reality is, she will not work again. Her health insurer pays her medical and rehabilitation bills.  Those total $300,000.00. 


She applies for long term disability benefits through her employer’s fully insured plan (“LTD Plan”).  After the 90 day elimination period, the long term disability insurer pays 60% of her base monthly pay ($7000 x 60%) yielding $4200.00 per month. 


Your client applies for Social Security Disability Income (“SSDI”) benefits.   Time goes by. After an ALJ hearing, SSDI pays to her $2083.00 per month plus another $600.00 a month in dependent benefits. 


Your client receives a retroactive check for $32,196.00. But guess who wants it? The long term disability carrier tells your client that under the LTD plan terms it is entitled to be reimbursed for SSDI benefits paid to your client, because SSDI benefits are an “off set” under the LTD Plan.  This is not the only bad news that day. 


You are ready to send a demand letter to the insurer for the Mercedes driver. That afternoon, you receive a certified letter from the health insurer demanding reimbursement for $300,000.00 expended on your client’s behalf in the event that your client asserts a claim and collects from another responsible party.


You call the health insurer. You tell the health insurer the truth about your client. Her life is in shambles. The insurer seems sympathetic but nonetheless demands reimbursement of the entire $300,000.00 it paid.  It will not consider the time-honored “make whole rule” or “common-fund doctrine” or reduce its claim by one penny. 


What do you do? You have a lot of work ahead of you. You need to evaluate the LTD Plan’s claim. That goes for the health insurer too. The dilemma your client faces is all too real.


Administrative Committee of Wal-Mart Stores, Inc. Associates' Health and Welfare Plan v. Shank, 500 F.3d 834 (8th Cir. 2007) may be the most infamous and tragic case involving these issues. After the Supreme Court denied a petition for cert., filed by Mrs. Shank, Wal-Mart elected not to pursue its collection against Mrs. Shank. A rash of negative publicity seems to have changed Wal-Mart's tactics in the end. But what happened first?


Mrs. Shank worked at Wal-Mart Stores, Inc. She was catastrophically injured in a car crash and eventually adjudicated an incompetent. Wal-Mart provided medical coverage through the Wal-Mart Stores, Inc. Associates’ Health and Welfare Plan which paid her medical expenses.  She filed a lawsuit against the responsible parties and eventually settled her claims against the defendants for $700,000.00. After deducting attorneys’ fees and expenses, the remaining proceeds, approximately $417,477.00, were placed directly into a court-created special needs trust which was established for the sole purpose of providing for her future needs.


The Wal-Mart Stores, Inc. Associates’ Health and Welfare Plan sued Mrs. Shank and the Trustee of the special needs trust “for recovery of sums paid by the Wal-Mart Stores, Inc. Associates Health and Welfare Plan for medical services paid.” The United States District Court for the Eastern District of Missouri entered summary judgment in favor of Wal-Mart on August 31, 2006, and imposed a constructive trust on the settlement proceeds held in the Deborah J. Shank Irrevocable Trust in an amount not to exceed $469,216.00. On August 31, 2007, the Eighth Circuit affirmed the District Court order.


Neither the District Court nor the Eighth Circuit addressed the important question of whether it is both “equitable” and “appropriate” under ERISA to require a catastrophically injured individual to reimburse an ERISA plan from a special needs trust established solely for her future medical care. In Sereboff v. Mid Atlantic Medical Services, Inc., 547 U.S. 356 (2006), the Supreme Court elected not to address this specific issue. 


Was the result fair to Mrs. Shank? What about to the taxpayers in her state who are likely to absorb the cost of her future medical care? The answer is obvious. Shank remains the law until the Supreme Court decides differently. 


What do you do? What do you tell your client? Do you bother filing suit, or even making a demand on the Mercedes driver’s insurance company? Are you working for your client? Her health plan? Her LTD Plan?


There is no answer across the board. Ever situation is unique. You must begin your analysis by reading all of the benefit documents. That means reading the entire health insurance plan and the entire long term disability plan. The summaries will not suffice. In order to advise your client, and to avoid wasting your time, there is no way around this. 


Do not believe anything an insurer tells you. Demand it in writing. Don’t believe what is set forth in letters. You need to examine the long term disability plan documents and the health insurance plan documents too. Just because an insurer tells you that there is no defense, and ERISA gives the insurer the right to recoup every penny paid, don’t believe it.


I. 
ERISA Overview

ERISA only applies to private sector workers. Employees of local, state and the federal government are exempt from its grasp. So too are employees of Church organizations, such as a Catholic Archdiocese, or sometimes a religious based hospital. Those who are self employed and have health insurance or disability insurance should be able to avoid ERISA too. That does not stop insurers from contending that ERISA applies. It’s your job to figure this out.


To fully appreciate the problem the injured worker faces, and to devise a strategy to maximize the injured worker's recovery, a rudimentary understanding of ERISA is required. There is no way around this. The reach of ERISA is vast. Almost every day there are ten new ERISA decisions reported on Westlaw. For some reason, on Fridays about 20 decisions are released.


ERISA's sweeping unfairness as applied in practice is mind boggling. A law that was created to protect employees has been turned upside down, and now more often has the opposite effect.


In the early 1960s, the Studebaker automobile manufacturing company went bankrupt. Because Studebaker failed to adequately fund its defined benefit pension plan, when the company went bankrupt the pension plan also collapsed, leaving many Studebaker retirees destitute, and its employees without their jobs or some their pensions. For the next decade, Congress drafted and redrafted legislation to address this problem. On Labor Day 1974, ERISA was signed into law. 


Originally drafted with pension plans in mind, over time ERISA has come to govern much more. Part of the concept behind ERISA was to create a uniform law for employee benefits and pensions nationwide. This was thought to protect employees and to make it more reasonable for employers that operated in many states. Rather than needing to comply with 50 different state laws, employers would be governed by one Federal law.


The Employee Retirement Income Security Act of 1974 contains one of the broadest preemption clauses ever enacted by Congress.  The application of which has been repeatedly referred to by the Supreme Court, a "'comprehensive and reticulated statute,' the product of a decade of congressional study of the Nation's private employee benefit system," Mertens v. Hewitt Associates, 508 U.S. 248, 251, 113 S.Ct. 2063, 124 L.Ed.2d 161 (1993), effects almost all aspects of the employer-employee relationship in the private sector.


ERISA welfare benefits are those employee benefits, such as disability insurance, health insurance, life insurance etc., as opposed to pension benefits which are governed under different provisions of ERISA.  When Congress enacted ERISA in 1974, its focus was on abuse and mismanagement of pension funds:

It is hereby declared to be the policy of this chapter to protect 

interstate commerce and the interests of participants in employee 

benefit plans and their beneficiaries, by requiring the disclosure and  reporting to participants and beneficiaries of financial and other information with respect thereto, by establishing standards of conduct, responsibility and obligation for fiduciaries of employee benefit plans, and by providing for appropriate remedies, sanctions, and ready access to the Federal courts. 

ERISA Sec. 2,. 29 U.S.C. ' 1001(b)


Since then, ERISA has been greatly expanded, both legislatively by the Consolidated Omnibus Budget Act of 1985 ("COBRA"); Health Insurance Portability and Accountability of 1996 ("HIPAA") - and by Supreme Court decision.      


In a number of seminal ERISA decisions, the Supreme Court has repeatedly referred to the purpose behind ERISA, protection of employees, and then has proceeded to gut the rights of employees and other beneficiaries. In the most recent major health care ERISA decision, Aetna Health, Inc. v. Davila, 542 U.S. 200 (2004), the Supreme Court sided with the HMO industry, rather than patients and their doctors, by concluding that ERISA pre-empted state laws aimed at righting wrongs perpetrated by HMOs.

Congress enacted ERISA to "protect ... the interests of participants in employee benefit plans and their beneficiaries" by setting out substantive regulatory requirements for employee benefit plans and to "provid[e] for appropriate remedies, sanctions, and ready access to the Federal courts." 29 U. S. C. '1001(b). The purpose of ERISA is to provide a uniform regulatory regime over employee benefit plans. To this end, ERISA includes expansive pre-emption provisions, see ERISA '514, 29 U. S. C. '1144, which are intended to ensure that employee benefit plan regulation would be "exclusively a federal concern." Alessi v. Raybestos-Manhattan, Inc., 451 U. S. 504, 523 (1981). 

Aetna Health, Inc. v. Davila, 542 U.S. 200, 208 (2004).


May be the tide is turning. In Metropolitan Life Ins. Co. v. Glenn, 128 S.Ct. 2343 (2008), the Supreme Court seemed to put to rest the age old insurance/corporate argument that ERISA was created to foster the development of employee benefits. That may be true, but the Supreme Court spoke otherwise in no uncertain terms that goal of ERISA was subservient to protection of employee benefits. The gains of plaintiff’s post Glenn are mixed. In some Circuits there have been victories that would have been losses in the past.   Unfortunately, in the 3rd, 7th and 11th Circuits, the Courts have further gutted protection despite the mandate in Glenn. 

II. 
ERISA Plans and Beneficiaries May Only Obtain Equitable Relief and Never Legal Relief

Most claims for relief arise under section 502(a) (1) (B) of ERISA, or 29 USC 1132(a) (1) (B). Other relief, which is rare, falls under section 502(a) (3) or 29 USC 1132(a) (3).


ERISA fiduciaries have a duty to act prudently and with loyalty toward participants in the plan. 29 U.S.C. § 1104(a) (1) (A) & (B). When fiduciaries (typically an insurer) breach that duty, Section 502(a) (3) entitles plan participants (employees) to sue them to redress the breach. 29 U.S.C. § 1132(a) (3); Varity v. Howe, 516 U.S. 489 (1996). The Supreme Court has described Section 502(a) (3) as a "catchall" clause that provides a "safety net" to redress injuries that 

ERISA does not remedy under other provisions. Id. at 512. Section 502(a) (3), however, expressly limits recovery to "appropriate equitable relief." The Supreme Court, through a series of cases, had unequivocally concluded that this excludes "legal" relief. Great-West Life & Annuity Ins. Co. v. Knudson, 122 S. Ct. 708, 713 (2002).   


Janette Knudson was seriously injured in a car crash.  Her health insurer provided by through her husband’s employer paid $411,157.11 in medical benefits.  She sued Hyundai for defects in the car that harmed her.  She settled her tort claim for $650,000.00  $13,828.00 was designated to reimburse the health insurer Great West.  The insurer rejected that amount claiming that it was entitled to $411,157.11 of the $650,000.00 settlement, the full amount of medical bills paid. That settlement included $256,745.30 to a Special Needs Trust to pay for Ms. Knudson’s future medical care plus money to reimburse California Medicaid and to pay attorney’s fees and costs.  A series of litigation in both state and federal courts arose. The case made its way from the Ninth Circuit to the Supreme Court.

      
The question presented to the Supreme Court was whether §502(a) (3) of ERISA

authorizes the action by Great West to enforce a reimbursement provision the ERISA governed health insurance plan. Finding this claim to be premised upon a "contractual obligation," the Court concluded that the action was not equitable because suits for specific performance of a past-due financial obligation typically were not available in equity. The Court reasoned that the "restitution" claim did not seek to restore money in the "possession" of the defendant that is directly traceable to a property interest of the plaintiff, and as such amounted to a claim for restitution allowed at law but not at equity. The Supreme Court ruled that, as section 503 “by its terms, only allows for equitable relief,” the provision excludes “the imposition of personal liability . . . for a contractual obligation to pay money.”

Curiously the ERISA statute does not define "equitable relief." However, in Great-West,

 the Supreme Court clarified that to determine if the requested relief is "equitable" under Section 502(a)(3), courts should look to standard texts on remedies and trusts as well as how such relief was characterized when the bench was divided between equity courts and law courts. 122 S. Ct. at 712, 714 & 716 (considering character of restitution "in the days of the divided bench.") The Court explained that to qualify as equitable under Section 502(a)(3), the relief must be the type "typically available in equity." Id. at 712 (quoting Mertens, 508 U.S. at 252). Thus, the plaintiff must not only show that the relief would have been granted in equity in the days of the divided bench, the days in which some courts sat only in equity, but others in law, but that the relief was typically, as opposed to occasionally, available in equity. Id. at 715 (fact that damages such as those against non-fiduciaries were "occasionally awarded in equity cases" does not render them equitable relief). (emphasis omitted). The end result is one of the rare instances under ERISA, where the statute seems to help rather than hurt the injured individual. The obstacle to a plan recovering under its subrogation and reimbursement provisions arises under ERISA itself but became especially problematic after Knudson. 


This was good for the insured but not for the insurer. Recovery attempts by insurers and plans continued to fail even when they argued that they were essentially trying to impose a constructive trust on funds held by the plan participant. Many claims were not successful, however, either because the plan participant no longer had the funds or because the plan was really seeking an award of money damages rather than equitable relief. But good things in the ERISA world never last too long.  


Along came  Sereboff v. Mid Atlantic Medical Services, Inc., 547 U.S. 356 (2006). This case marked a significant retreat from the holding in Knudson. Without explicitly saying so, Sereboff was a reversal of Knudsen. So much for stare decisis.  


Relying on an attorney's lien case from 1916, the Supreme Court ruled that when a benefit plan contains a  right of reimbursement, it operates in the same manner as an attorney's lien because it makes the  funds sought specifically identifiable. The Court held that the claim for reimbursement being litigated was a claim for “equitable relief” under § 502(a)(3),  because both the nature of the relief sought and the basis for the claim were equitable. Sereboff, 547 U.S. at 663.  Consequently, an insurer's claim for reimbursement out of  a third party recovery constitutes a claim for equitable restitution permitted under 29 U.S.C. §  1132(a)(3).


While Sereboff was a major retreat from Knudson, Sereboff did not resolve all issues or preclude all defenses.   Many questions remain unanswered. Can a reimbursement claim be defeated if the tort  proceeds have been dissipated?  Does federal common law, or state law, provide equitable defenses, such as laches, unclean hands etc.  Should "appropriate equitable relief" under § 1132(a)(3) take into account the "made whole" rule or the “common-fund doctrine?” 

III. 
Healthcare Lien, Subrogation and Reimbursement.

In examining the ERISA statute you will not find the words, healthcare lien, subrogation or reimbursement in the statute.  In fact, ERISA does not dictate what type of benefits must be provided in an employer provided benefit plan. ERISA’s purpose is to protect the interests of plan participants  and their beneficiaries "by setting out substantive regulatory requirements for employee benefit  plans and to ‘provid[e] for appropriate remedies, sanctions, and ready access to the Federal  courts.'" Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004) (quoting 29 U.S.C. § 1001(b)). 

ERISA purports to protect participants and beneficiaries, in part, by regulating how benefit  claims are processed.  Black & Decker Disability Plan v. Nord, 538 U.S. 822, 830 (2003). The statute  mandates the use of reasonable claims procedures and "full and fair" review of benefit  claims.  See 29 U.S.C. § 1133(2) (2006); 29 C.F.R. § 2560.503-1(b), (h) (West 2009).  Among  other things, ERISA requires reporting and disclosure of plan information.  29 U.S.C. § 1021 et seq. (2006).


Section 1132(a)(3), an ERISA enforcement provision, is pertinent to subrogation and  reimbursement and led to significant controversy as to whether ERISA plans can pursue  subrogation and reimbursement claims.  It permits a plan participant, beneficiary, or fiduciary to  bring a civil action: 
[T]o enjoin any act or practice which violates any provision of this subchapter or  the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to  redress such violations or (ii) to enforce any provisions of this subchapter or the  terms of the plan[.] 


A fiduciary can therefore bring suit under ERISA against a participant or beneficiary for  "appropriate equitable relief." As concluded by the Supreme Court in Sereboff, the distinction between true equitable relief, and legal relief masquerading as equitable relief – an equitable lien by agreement – is blurred. 


A. Equitable Subrogation v. Contractual Subrogation


Equitable subrogation arises by law whereas contractual subrogation flows from the terms of a contract. In general, equitable subrogation results from one party paying the debt of another, or a party paying the obligations of a tortfeasor. Equitable subrogation thus lets the  insurer "stand in the shoes" of its insured when pursuing claims against the wrongdoer.  Theoretically, equitable subrogation prevents a party from receiving a windfall. For example, in your case, equitable subrogation prevents your client from being unjustly enriched by recovering twice; once by having her medical bills paid by the insurer, and a second time, by recovering the cost of those bills from the negligent driver. 


In an isolated analysis, this makes sense. But when your client’s losses are considered in totality, equitable subrogation has it limits. The insured is typically protected by the “make whole rule,” and the attorneys working on her behalf are protected by the “common fund doctrine.” In addition, the party seeking subrogation is also subject to typical equitable defenses such as “unclean hands.” 


 Under the “make whole rule” the party seeking equitable recovery is precluded from doing so until the injured party is first fully compensated for her injuries.   The make whole rule means that "an insured who has settled with a third-party tortfeasor is liable to the insurer-subrogee only for the excess received over the total amount of his loss." Cagle v. Bruner, 112 F.3d 1510, 1520-1521 (11th Cir. 1997)( noting that "State courts generally treat the make whole doctrine as a default rule that is read into insurance contracts, except where it is explicitly excluded."); See also 16 Couch on Insurance § 61:64 (2d ed. 1983) (if an insurer pays less than the insured's total loss, the insurer cannot exercise a right of reimbursement or subrogation until 

the insured's entire loss has been compensated). Some states, such as Georgia, have codified the 

“make whole rule,” and make it virtually impossible to contract around it.  O.C.G.A. § 33- 24-56.1. Other states such as Massachusetts, have not addressed this by legislation.


Contractual subrogation is different. Contractual subrogation, or contractual reimbursement is what is really set forth in health care plans. Its purpose is to obligate the insured to cause monies to flow from third party recoveries back to the health insurer.  By contract, the health insurer attempts to defeat equitable defenses that could be asserted against under the doctrine of equitable subrogation. 


B. An Important Study –  Popowski v. Parrott, 


The benefit plan must be carefully examined to determine the scope and even the existence of  reimbursement requirements.  Many plans are written to limit the reimbursement obligation to  "participants" and not "dependents." Examining the langue with due care is key to determining your client’s rights.


Popowski v. Parrott, 461 F.3d 1367 (11th Cir.2006) illustrates the subtle differences in plan language that made the difference for the insured. In that single opinion, the Eleventh Circuit decided two cases. In Parrott, the Court held that the reimbursement provision could be enforced but not in Carillon.


 Parrott was injured in an accident in May 2003. Her health plan paid $152,889.65 in medical expenses on her behalf.  Parrott sued the tortfeasor and settled her claim for $525,000.00.  Of the portion paid under her uninsured motorist policy, $175,000.00 was paid for her attorney, $125,000,00 was placed in a structured annuity to her benefit, and the remainder, $225,000,00, was paid directly to Parroted and deposited into a joint checking account that she held with her husband.


 Prior to the health plan making payments on her behalf, Mrs. Parrott signed a reimbursement agreement. Under the documents terms, she agreed that the health plan

has a claim or lien against, and the first right to receive reimbursement from the Participant for, any recovery, settlement, or judgment obtained by Participant from or against any party at fault in the [accident at issue] or from any other source for the amount paid by the Plan as medical claims....The Covered Person ... must repay to the Plan the benefits paid on his or her behalf out of the recovery made from the third party or insurer....[these rights provide the Plan with a priority over any funds paid by a third party to a Covered Person relative to the Injury or Sickness, including a priority over any claim for non-medical or dental charges, attorney's fees, or other costs and expenses

Id. at 1370.


In June 2002, the Carillons were injured in an accident. Their health plan paid medical benefits totaling about $126,000.00. They settled their tort claim for $200,000.00. The health plan sought reimbursement. Their health plan provided

If, however, the Covered Person receives a settlement, judgment, or other payment relating to the accidental injury or illness from another person, firm, corporation, organization or business entity paid by, or on behalf of, the person or entity who allegedly caused the injury or illness, the Covered Person agrees to reimburse the Plan in full, and in first priority, for any medical expenses paid by the Plan relating to the injury or illness.

Id. at 1371.


The Eleventh Circuit found that the plan language of Parrott’s health plan  was “essentially identical to the Supreme Court’s characterization of the plan language in Sereboff,” in that it “specifies both the fund (recovery from the third party or insurer) out of which reimbursement is due to the plan and the portion due the plan (benefits paid by the plan on behalf of the defendant.)” The Court noted that the participants’ tort recovery went directly into their bank account and, therefore, was under their control, unlike the situation in Knudson. Id. at 1373.


In contrast, the plan in Carillon did not specify that reimbursement be made out of any particular fund, but imposed only a general reimbursement obligation upon the participant’s receipt of “a settlement, judgment, or other payment relating to the accidental injury or illness.” Since the plan did not identify a particular fund from which the reimbursement was to be made, the Court held that the plan was materially different from the one considered in Sereboff, and that the health plan could not enforce the provision through a lien on the participant’s tort recovery. Further, the Court noted that by requiring reimbursement “in full,” the plan failed to limit recovery to a “specific portion of a particular fund,” and the reimbursement provision could not be enforced under the equitable remedy provision of 29 U.S.C. § 1132(a)(3). Id. at 1374.

III. 
The Long Term Disability Claim and “Off Sets.”

Under a typical ERISA governed long term disability plan workers’ compensation benefits and Social Security Disability Income benefits are usually treated as “offsets” or “other income” and used as a means to reduce benefit payments otherwise payable under the insurance policy or plan. The injured person’s attorney must review at the out set the specific policy language in the disability insurance plan or policy and devise a permissible method for assuring that the client’s interest are appropriately protected. 


Let’s go back to the example. The following is policy language contained in a long term disability policy written by the world’s largest disability insurer:

MONTHLY BENEFIT

To figure the amount of monthly benefit:

1. Multiply the Insured's basic monthly earnings by the benefit percent- 

     age shown in the policy specifications.

2. Take the lesser of the amount:

     a. determined in step (1) above; or

     b, of the maximum monthly benefit shown in the policy specifications; and

3. Deduct other income benefits, shown below, from this amount.

But, if the insured is earning more than 20% of his Indexed pre-disability earn-

ings in his regular occupation or another occupation, the following formula will 

be used to figure the monthly benefit.

               (A divided by B) x C

  A = The insured's "indexed pre-disability earnings" minus the insured's 

     monthly earnings received while he is disabled.

  B = The insured's "indexed pre-disability earnings".

  C = The benefit as figured above.

The benefit payable will never be less than the minimum monthly benefit shown 

in the policy specifications.

Other Income Benefits are: 

1. The amount that you receive or are entitled to receive under: 

$ 
a workers' compensation law 

$ 
 an occupational disease law  

$ 
 any other act or law with similar intent. 

2.  The amount that you receive or are entitled to receive as disability income payments under any:

$ 
state compulsory benefit act or law   

$ 
other group insurance plan 

$ 
governmental retirement system as a result of your job with your Employer

3.  The amount that you, your spouse and children receive or are entitled to receive as disability payments because of your disability payments under:

$ 
the United States Social Security Act

$ 
the Canada Pension Plan

$ 
the Quebec Pension Plan

$ 
any similar plan or act.

4.  The amount that you:

$ 
receive as disability payments under your Employer's retirement plan voluntarily elect to receive as retirement payments under your Employer's retirement plan receive as retirement payments when you reach the later of age 62 or normal retirement age, as defined in your Employer's retirement plan.

5.   The amount that you receive under Title 46, United States Code Section 688 (The Jones Act).

6.   The amount that you received under a salary continuation or accumulated sick leave plan.

Other LTD plans will even include language such as:

$ 
Any amounts paid because of loss of earnings or earning capacity through settlement  where a third party may be liable, regardless of whether liability is determined.


Your client earned $7000.00 per month. Her basic long term disability benefit was $4200.00 per month which equals 60% of her gross monthly earnings. Since your client is paid SSDI benefits, and dependent benefits too totaling $2683.00 per month that must be subtracted from the monthly payment of $4200.00 yielding a net check from the insurer in the sum of $1517.00.  When reality sets in, your client learns that $1517.00 is not remotely close to 60% of her past monthly earnings.



If the employer paid the premium, the benefits are subject to federal income tax. Unless you client lives in a state without an income tax, the benefits will be taxed at the state level too.


If the LTD Plan had an offset provision, “Any amounts paid because of loss of earnings or earning capacity through settlement  where a third party may be liable, regardless of whether liability is determined,” you can be sure that the LTD Plan would be seeking some portion of the $500,000.00 in coverage. The same fund from which the health insurer is seeking reimbursement. 


Would a reasonable employer pay premiums to an insurer if that employer really understood how long term disability benefits are calculated and paid? Would an employee make a partial payment toward the premium? Is the insurance reasonably priced? Would an employee purchase an individual disability policy instead? Employees and probably many HR departments do not really consider the minimal amount of coverage group long term disability insurance provides when off sets are deducted.  Most employees are interested in having long term disability insurance in case of a catastrophic accident or illness.  


C.
How Do You Help Your Client? 

1. Does ERISA Govern Your Client's Plan?


Don’t take any insurer’s or health plan’s word that ERISA applies if you have doubts. Remember, local, state, government and Church plan employees are exempt. 29 U.S.C. § 1003(b) (2006).  Insurers will insert ERISA type language into plans knowing full well that ERISA does not apply.  Rinehart v. Life Ins. Co. of North America,  2009 WL 2406333 (W.D.Wash., August 4, 2009) is a recent disturbing case. Although the Court determined that ERISA did not apply, it refused to conclude that the insurer had acted in “bad faith” by inserting ERISA language into a plan that was not governed under it, potentially misleading the plaintiff. Id. at *3. 


2. 
What Does the Plan Say?


Read the plan documents. Read the Summary Plan Description. Depending on your Circuit law, if the Summary Plan Description conflicts with the actual plan, then the Summary 

Plan Description language will control. E.g., Bergt v. Ret. Plan for Pilots Employed  by Markair, Inc., 293 F.3d 1139 (9th Cir. 2002)


Get the plans going back to the date of your client’s injury or illness. Plans are amended. In some Circuits the amendments cannot be applied retroactively. In others, insurers can get away with this.  Get the current documents too. In advocating for your client, pick the best plan. 


 If you do not have the plan  documents, and your client cannot readily access them, ERISA allows you to obtain  copies upon request.  29 U.S.C. § 1024(b)(4) (2006).  Monetary penalties for failure to  provide these documents within 30 days of the request can be assessed.  29 U.S.C. §  1132(c) (2006).  Send your written request directly to the plan administrator (usually the employer)  and the insurer simultaneously. That way the plan administrator cannot point to the insurer to deliver the documents or vice versa.  You may  want to request the plan documents in effect at the time of the relevant medical care as well as the plan documents currently in effect.  One place to discover the name and  address of the plan administrator is at http://www.freeerisa.com (where you can create a  free account).


Often the key question to look for is – does the plan language properly create a lien. As illustrated in the Papowski case, this is the key. 


Many plans are written to limit the reimbursement obligation to  "participants" and not "dependents," or the definition section is poorly drafted and fails to encompass a dependent. Some plans do not specify whether recoveries can be made for lost earning capacity or wages, or past medical expenses or future. Read the language with due care.   


3. 
Is the Plan insured, self-funded or partially self-funded or backed with stop-loss insurance?


Do not take the plan’s word if the plan tells you it is self funded. Demand documentary proof. Self funded plans can escape state insurance laws. Insured plans cannot.  This is a huge advantage for plans that are self insured. 


ERISA preemption is complicated. ERISA preemption is broad. In fact, only two other federal laws are considered so broad in their preemptions. The Labor Management Relations Act of 1947, 29 U.S.C. § 141 and the National Bank Act’s (NBA), 12 U.S.C. §§ preemption of state usury laws.  For purposes of this paper one only needs to know the three  types of ERISA preemption – complete, express and implied.

 
Under ERISA's “savings clause,” 29 U.S.C. § 1144(b)(2)(A) (2006), state laws that  regulate insurance can be saved from preemption.  E.g.,Smith v. Life Ins. Co. of North  Am., 466 F. Supp. 2d 1275, 1291 (N.D. Ga. 2006) (holding  Georgia's antisubrogation statute regulated insurance and was saved from ERISA preemption).  In its simplest form, the ERISA “savings clause” means that insurance plans remain subject to state regulation. In other words, ERISA does not preempt state laws that are limited to regulating insurance. A law regulates insurance if it is "specifically directed  toward entities engaged in insurance" and it "substantially affect[s] the risk pooling  arrangement between the insurer and insured." Ky. Ass'n of Health Plans, Inc. v.  Miller, 538 U.S. 329, 342 (2003).


The “deemer clause” follows the “savings clause.” It provides, 29 U.S.C. § 1144(b)(2)(B),

Neither an employee benefit plan ... nor any trust established under such a plan, shall be deemed to be an insurance company or other insurer, bank, trust company, or investment company or to be engaged in the business of insurance or banking for purposes of any law or any State purporting to regulate insurance companies, insurance contracts, banks, trust companies, or investment companies.


That means that self funded plans are not to be considered or “deemed” to be an insurance company. The result, self funded plans are not subject to state insurance regulation. 


For example in FMC v. Holliday, 498 U.S. 52 (1990),  the Supreme Court held that a self-funded plan was exempt from  Pennsylvania’s, anti- subrogation and reimbursement  claims by insurers.  In Cagle v. Bruner, 112 F.3d 1510, 1520-1521 (11th Cir. 1997), the Eleventh Circuit reached the opposite conclusion within an insured plan.


More and more self funded plans are not really self funded. The employer’s exposure is limited by “stop-loss” insurance, or “excess liability” insurance or reinsurance. Sometimes the employer’s financial obligation is great but usually not.   Since this type of plan obtains the advantage of a self funded plan exempting itself from state insurance laws, one must look at its terms with care. See Bill Gray Enterprises, Inc. Employee Health and Welfare Plan v. Gourley, 248 F.3d 206 (3d Cir. 2001). (holding self funded plan backed by stop-loss insurance was exempt from Pennsylvania’s antisubrogation statute).  See also  Lincoln Mut. Cas. Co. v. Lectron Prods., Inc., Employee Health Benefit Plan, 970 F.2d 206, 210 (6th Cir.1992); Brown v. Granatelli, 897 F.2d 1351, 1355 (5th Cir.1990); United Food & Commercial Workers & Employers Arizona Health & Welfare Trust v. Pacyga, 801 F.2d 1157, 1161-62 (9th Cir.1986)


If the plan is mainly insured and the self funding is minimally, argue that the plan is insured. Some court will eventually agree with this argument. 


4. Does the Plan negate antisubrogation laws?


If the plan is insured, state law may prohibit language in the plan seeking to defeat state anti-subrogation laws. E.g.,Smith v. Life Ins. Co. of North  Am., 466 F. Supp. 2d 1275, 1291 (N.D. Ga. 2006) (holding  Georgia's antisubrogation statute regulated insurance and was saved from ERISA preemption).  Reaching the same conclusion, Singh v. Prudential Health Care Plan,  Inc., 335 F.3d 278 (4th Cir. 2003),  and Arana v. Ochsner Health Plan,338 F.3d 433 (5th Cir. 2003).  The Third Circuit ruled the other way in Wirth v. Aetna U.S. Healthcare , 469 F.3d 305 (3d Cir. 2006)



5. Does the Plan negate the “make whole doctrine?”


Congress  intended that the federal courts would develop a body of common law to address rights  and obligations under ERISA plans.  See Firestone Tire & Rubber Co. v. Bruch, 489 U.S.  101, 110 (1989).  Federal circuit courts have assigned different weight to federal common  law.  Some circuits rely on common law to assess a range of issues, while others hold that  it should be adopted only if necessary "to fill gaps left by the express provisions of  ERISA and to effectuate the purposes of the statute." Admin. Comm. of the Wal-Mart  Stores, Inc. v. Shank, 500 F.3d 834, 839-40 (8th Cir. 2007).


At least three circuits—the Sixth, Ninth, and Eleventh—have adopted the "made-whole doctrine"  as the default rule in their jurisdictions.  See  Copeland Oaks v. Haupt, 209 F.3d 811,  813 (6th Cir. 2000); Cagle v. Bruner, 112 F.3d 1510, 1521-22 (11th Cir. 1997); Barnes v.  Indep. Auto. Dealers Ass'n of Cal. Health & Welfare Benefit Plan, 64 F.3d 1389, 139495 (9th Cir. 1995).  Other Circuits have ruled the other way. See  Harris v. Harvard Pilgrim Health Care, Inc., 208 F.3d 274, 280-81 (1st Cir. 2000); Paris v. Iron Workers Trust Fund, Local No. 5 (In re Paris), 2000 U.S. App. LEXIS 6883 (4th Cir. 2000); Waller v. Hormel Foods Corp., 120 F.3d 138, 140 (8th Cir. 1997); Sunbeam-Oster Co. Group Benefits Plan for Salaried  & Non-Bargaining Hourly Employees v. Whitehurst, 102 F.3d 1368, 1377 (5th Cir.  1996). Compare Benefit Recovery, Inc. v.  Donelson, 521 F.3d 326 (5th Cir. 2008), cert. denied, 128 S. Ct. 201 (2008) (Louisiana Commissioner of Insurance that adopted the "made whole" rule and common fund doctrine regulation was saved from preemption as a state law regulating insurance). Id. at 330-31.


6.  Does the Plan require the insured to execute a separate reimbursement agreement?


Some plans require as a condition a  payment of medical expenses that the participant execute a separate reimbursement agreement. Harvey v. Machigonne Benefits Administrators, 122 F. Supp. 2d 179 (D. Me. 2000). These documents sometimes undermine the plan’s broad language to the advantage of the participant.  See Wright v. Aetna Life Ins. Co., 110 F.3d 762 (11th Cir. 1997) (held that insured's reimbursement obligation was governed by reimbursement agreement that insured signed before receiving benefits from plan, not by reimbursement provision of summary plan document (SPD), effectively limiting reimbursement from third party recovery that could be attributed directly for medical losses.)



7. Does the plan identify a particular source of recovery?


The more specifically identified a particular fund is set forth in the plan language, the more likely it will be enforced. Remember, the insurer lost in Great West, because it did not identify a particular fund. In See off, the plan prevailed because the settlement funds had been set aside in a specific identifiable location. Also, the plan limited its right to recovery only to the amount actually expended for medical care.


8. What about traditional equitable defenses?


Think about  traditional equitable defenses, such as laches (for an  unreasonable delay in pursuing a claim that causes prejudice) or unclean hands (based on  misconduct or misrepresentation by the ERISA fiduciary).  If the plan is an insured plan, state law insurance based defenses may be raised. If the plan is truly self funded, only federally recognized defenses are likely to apply. 


9. What about “appropriate equitable relief?”


Sereboff tells us that an ERISA fiduciary may seek appropriate equitable relief. But what does that mean?  It is never explored in the case. In foot note 2 of the case, the Supreme Court remarked

The Sereboffs argue that, even if the relief Mid Atlantic sought was “equitable” under § 502(a)(3), it was not “appropriate” under that provision in that it contravened principles like the make-whole doctrine. Neither the District Court nor the Court of Appeals considered the argument that Mid Atlantic's claim was not “appropriate” apart from the contention that it was not “equitable,” and from our examination of the record it does not appear that the Sereboffs raised this distinct assertion below. We decline to consider it for the first time here.

See off, 547 U.S. at 369.

This leaves open endless arguments about when it is fair for the insurer to be reimbursed. If there ever was a case to parse this, it was Administrative Committee of Wal-Mart Stores, Inc. Associates' Health and Welfare Plan v. Shank, 500 F.3d 834 (8th Cir. 2007). An attorney needs to argue a combination of “made whole rule”, at “common fund doctrine” and every other reasonable ground to appeal to the Court’s equity.  So long as there has not been collusion amongst the parties, equity or fairness is bond to prevail. 


10.  What about getting paid?


The plan's silence with respect to the common fund doctrine  results in that  doctrine's applicability. Administrative Committee of Wal-Mart Stores, Inc. Associates' Health and Welfare Plan v. Varco, 388 F.3d 680 (7th Cir. 2003). However, in this case, the plan had specific language negating the “common fund doctrine” and consequently, the Court upheld this provision. Id. at 692.


11. Play “Let’s Make A Deal
.” 


You need to talk to the plan fiduciary not just about, but also the facts of your client's tort case, including its  potential weaknesses.  After all, the third party liability, the vast majority of subrogation and reimbursement  claims are settled.  May be you can strike a deal.  Who wants to be working for a plan uncompensated and having their client serving solely as an agent of the health plan. That includes you. 


After having read the plan documents, let’s assume that you conclude the health plan has a solid reimbursement clause. If you make a recovery for your client, then it appears that the first $300,000.00 of the $500,000.00 in coverage must be paid over to the health insurer. That does not leave much for your client. 


 You need to engage the health insurer cooperatively. Explain to the health plan that the only way to create a “win-win” situation is an arrangement whereby the parties can agree to a formula that is fair for everyone. Point out that you need to be paid for your efforts too.  If the plan is not willing to make a reasonable deal where everyone participates in the recovery, the most you can do is to advise your client and set realistic expectations.  This may mean even walking away from a significant third party claim.
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�The terms “health plan” and “health insurer” are generally used interchangeably throughout this paper.	


�The original, most widely-known version of “Let’s Make A Deal” aired from 1963 to 1976 on both NBC and ABC. A contestant was given a prize of medium value (such as a television set), and the host offered them the opportunity to trade for another prize; however, the offered prize was unknown.










